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Vermont Earned Sick 
Leave Law



Statutory Leave Examples

�

Unpaid
• ADA or VFEPA
• FMLA or PFLA

Paid

• Earned Sick Leave (VT)
• Nursing Mothers (depending on FLSA rules)
• Workers’ Compensation

Either

• Military Leave, Jury Leave
• Town Meeting Leave
• Flexible Work Arrangements
• Leave Granted by Policy or Collective Bargaining 

Agreement (CBA)



Paid Sick Leave In Vermont

� On February 17, 2016 the Vermont legislature passed 
House Bill 187, “an act relating to absence from work 
for healthcare and safety.”

� Requires employers to provide “Earned Sick Time”  
to employees 

� Has significant overlap with 
FMLA/PFLA/ADA/VFEPA

� Employer policies MAY already meet requirements



Critical Elements of the Law

� No Small Employer 
Exception; but full 
application in 2 years for 
businesses with 5 or fewer 
employees (30 hours/wk)

� New Employer Exception 
for 1 year from hire date of 
first employee

� Not all Employees are 
covered

� Requirements will be 
phased in over 2 years

� This is an Earned Time 
Allowance 

� Max Accrual 40 hours

� New Employees may have to 
wait up to a year to use leave

� No Private Right of Action

� Enforcement Will be Done like 
Wage and Hour Violations

� 5K Fine for violations



Who is Not Covered by the Act.

� Federal Employees

� Seasonal Employees who 
work fewer than 20 
weeks a year for an 
employer

� Per diem employees

� Some state, school 
district and health care 
workers

� Employees under 18

� Sole proprietors or 
exempt LLC employees



Obligations under HB 187

� Employees earn time based on the number of hours 
that they work, to the max allowed.

� One Hour is Earned for Every 52 hours worked.

� In first year (2017), employers can limit the amount 
of sick leave accrued to 24 hours/year

� In 2018 and forward, employers can cap accrued 
earned sick time at 40 hours/year



Reasons for Leave

◦ Employee’s own 
illness or injury;

◦ To obtain medical 
treatment, including 
routine examinations;
◦
◦ To care for a sick or 

injured family 
member; or

◦ To arrange for or assist a 
family member in 
arranging medical or legal 
services relating to 
domestic violence, sexual 
assault, or stalking;

◦ To care for a dependent 
because the school or 
business where that 
individual is normally 
located is closed for 
public health or safety 
reasons.



Defining Family under H.187

�parent, 
�grandparent, 
�spouse, 
�child

�brother,
�sister, 
�parent-in-law, 
�grandchild, 
�or foster child



HB 187- Other Provisions

� Employers may require a waiting period for newly hired 
employees to USE this earned sick leave;  but new 
employees MUST ACCRUE sick leave during this time. 

� Employer can, at its discretion, pay out earned sick time 
at the end of the year.

� Employees are NOT ENTITLED TO PAYOUT at the end 
of employment; but employer MAY pay out, at its 
discretion.

� Health Insurance must be maintained while on this type of 
leave. 



Other Provisions of H. 187

� Accrued and unused sick leave shall carry over to next 
annual period, however not required to allow accrual 
above 40 hour limit.

� If the employer provides an employee with the full 
amount of paid time off at the beginning of each annual 
period, the paid time off shall not carry over from one 
annual period to the next.  

� Employer can allow accrual of more than 40 hours, but 
anything over statutory limit is at the discretion of the 
employer.

� Effective date – January 1, 2017, with phase in over 2 
years.



Challenges with Paid Leave Law

� Employers are not required to create a new paid leave 
policy to comply with the law.

� However, current accrual and use must comply with 
the minimum standards set by the Act.

� Employers can always be more generous than the law 
requires.

� Tracking, particularly if an employer uses Combined 
Time Off, may be a challenge.



How do you comply?

� Employer has a paid leave policy that allows for paid 
time off: 1) for all the reasons set forth in the statute; 
and 2) accruals are equal to or greater than 
minimums required in the statute; or 

� Employer offers paid leave: 1) at the beginning of 
each year; 2) in the amount required by law; and 3) 
can be used at any time during the year for the 
reasons set forth in the law.



How do you comply?

� An employer is not required to provide additional 
earned sick time to an employee when:

◦ Earned sick time is available for the purposes under the 
statute; and

◦ The employee chose to use that paid time off for reasons 
other than those allowed by the act. 

◦ Example:  Employee uses available PTO for a big 
vacation.  Later needs leave for reasons under the 
Act.  No requirement to provide additional leave. 



Enforcement Provisions 

� There is a posting requirement.

� Employees cannot be retaliated against based on their 
use of this type of leave.

� President or officers who control pay can be 
personally liable for failure to pay leave amounts 
due.



Challenges under the Act

� Managers will need to be trained on the new “reasons 
for leave”  so that leave is not improperly denied.

� Managers will need to track and/or notify HR of 
qualifying time.

� Review current policies and make changes as 
necessary.

� Publish new policies and procedures to employees.



Challenges under the Act

� Managers cannot penalize employees for using leave 
to which they are entitled.  

◦ No retaliation

� Be fair and consistent about how leave and accruals 
and payouts are made.

� Be mindful of overlaps with other laws and 
entitlements under your policies.



“Ban the Box”



“Ban the Box”

¨ This law DOES: 
¤ Prohibit asking about criminal history on the 

application. 

¨ This legislation DOES NOT:
¤ Prohibit asking about criminal history in an 

interview or prior to a job offer.  



“Ban the Box”

¨ Exceptions exist: 

¤ If there is a mandatory or presumptive 
disqualification, or obligation to not hire, under 
federal or State law based on a conviction. 

¤ The question on the application form is limited to 
the types of disqualifying criminal convictions.  



EEOC Guidance

¨ Consider the following factors: 

¤ The nature & gravity of the offense or conduct; 

¤ The time that has passed since the offense or 
conduct and/or completion of the sentence; and 

¤ The nature of the job held or sought. 



What Should I Do Now?

¨ Review your application. 

¨ Train anyone who interviews candidates to 
inquire about criminal history IF this is 
important to the business or the role. 
¤ Convictions, not arrests.  

¨ No blanket rules regarding criminal history. 



Independent Contractors



Independent Contractors

¨ Definition of “employee” and “independent 
contractor” under Vermont Workers’ 
Compensation and Unemployment statutes.

¨ There are many far-ranging implications of 
this change.  



Independent Contractors

¨ Pushed to next session, with extensive summer 
studies.  

¨ This is a great way to get involved in shaping 
Vermont’s laws.  



Federal Defend Trade 
Secrets Act



DTSA

� Provides federal cause of action for trade 
secret misappropriation

� Mirrors Vermont Trade Secrets Act
� Whistle Blower Immunity 

• Actions immunized if disclosure:
• (A) Is made (i) in confidence to a Federal, State, or 
local government official, either directly or indirectly, or 
to an attorney; and (ii) solely for the purpose of 
reporting of investigating a suspected violation of law; 
or

• (B) is made in a complaint or other document filed in 
a lawsuit or other proceeding, if such filing is made 
under seal



DTSA

Confidentiality/Non-Disclosure Agreements
• Employers are required to provide notice of the 
immunity “in any contract or agreement with 
an employee or independent contractor that 
governs the use of a trade secret”

• Failure to provide notice precludes recovery of 
attorney fees and exemplary damages (2X)



DTSA

Effect on Vermont Employers
• Review and update agreements

• (i) Confidentiality agreements
• (ii) NDAs
• (iii)  Employment agreements with provisions 
in lieu of (i) and (ii)

• Create and implement trade secret 
preparedness and response plan  



DTSA

• Review and audit practices
• Are you implementing reasonable measures to 
protect information?

• How is information disseminated inside 
company – who needs to know?

• Password and other protections used to protect 
databases?

• How is information protected from disclosure 
outside of company?



OSHA Update



Transgender Rights

¨ April 2015: federal anti-discrimination 
provisions for federal contractors. 

¨ June 2015: OSHA’s “Guide to Restroom Access 
for Transgender Workers”



What Should I Do Now?

¨ Let the employee choose the restroom of his or 
her choice. 

¨ Don’t tolerate discrimination or harassment. 

¨ Some employers are going further to show 
solidarity. 



New OSHA Reporting Rule

¨ Effective August 10, 2016

¨ Applies to employers in high-hazard industries. 

¨ New Rule: Submit the information through 
OSHA’s website.

¨ Different reporting requirements dependent on 
employer size.  



2016 U.S. DOL 
Regulations on Overtime 

Exemptions



Key Changes

vEffective December 1, 2016
vChanges salary basis test for “white 

collar” exemptions
vChanges minimum annual salary for 

highly compensated employees
vDid not make any changes to duties test



Exemption - Executive

Duties Salary
•Primary duty is to manage the 
enterprise, or a customarily 
recognized department of the 
enterprise

•Must customarily and regularly 
direct the work of at least 2 or 
more other full-time employees

•Hire/fire authority OR 
suggestions re same must be 
given particular weight

Existing: $455 per week 
($23,660 annually) regardless of 
quantity or quality of work

As of 12/1/16: $913 per week 
($47,476 annually) regardless of 
quantity or quality of work



Exemption - Administrative

Duties Salary
•Primary duty is performance of 
office or non-manual work 
directly related to the 
management or general business 
operations

•Primary duty includes exercise of 
discretion and independent 
judgment with respect to matters 
of significance

Existing: $455 per week 
($23,660 annually) regardless of 
quantity or quality of work

As of 12/1/16: $913 per week 
($47,476 annually) regardless of 
quantity or quality of work



Exemption - Professional

Duties Salary
•Learned: primary duty must be 
performance of work requiring advanced 
knowledge, defined as work which is 
predominantly intellectual in character and 
which includes work requiring the consistent 
exercise of discretion and judgment;
•Advanced knowledge must be in a field of 
science or learning; and
•Advanced knowledge must be customarily 
acquired by a prolonged course of 
specialized intellectual instruction
•Creative: primary duty must be 
performance of work requiring invention, 
imagination, originality or talent in a 
recognized field of artistic or creative 
endeavor

Existing: $455 per 
week ($23,660 
annually) regardless 
of quantity or quality 
of work

As of 12/1/16: $913 
per week ($47,476 
annually) regardless 
of quantity or quality 
of work

* Does not apply to 
doctors, lawyers or 
teachers



Exemption – Computer Employees

Duties Salary
•Must be employed as a computer
systems analyst, computer 
programmer, software engineer 
or other similarly skilled worker 
in the computer field
•Primary duty must consist of 
particular techniques, 
procedures, design, 
development, analysis, 
documentation, creation, testing 
or modification, as described in 
regulations.

Existing: $455 per week 
($23,660 annually) regardless of 
quantity or quality of work OR if 
on hourly basis, at a rate not less 
than $27.63 per hour

As of 12/1/16: $913 per week 
($47,476 annually) regardless of 
quantity or quality of work.  
Hourly rate minimum does not 
change



Exemption – Outside Sales

Duties Salary
•Primary duty must be making 
sales or obtaining orders or 
contracts for services or for the 
use of facilities for which a 
consideration will be paid by the 
client or customer; 
•Employee must be customarily 
and regularly engaged away from 
the employer’s place of business

Existing: $455 per week 
($23,660 annually) regardless of 
quantity or quality of work

As of 12/1/16: $913 per week 
($47,476 annually) regardless of 
quantity or quality of work



Changes to Salary Basis Test

� The new regulations set the minimum 
weekly amount at the 40th percentile of 
full-time salaried worker in the lowest-
wage Census Region.

� 12/1/16 will be $913 per week ($47,476 
annually)

� The amount will increase automatically 
every 3 years, starting 1/1/2020.



FLSA – Bonuses/Commissions

NOW AS OF Dec. 1, 2016
Bonuses and commissions are 
not taken into account when
calculating salary basis

Employers may satisfy up to 10% 
of the weekly minimum 
requirement with non-
discretionary bonuses, incentive 
payments, and commissions, 
provided that they are paid at 
least quarterly

Discretionary bonuses may not 
be included



Highly Compensated Employees

� Minimum annual salary for HCE’s will be 
raised from $100,000 per year to the 90th

percentile of full-time salaried workers 
nationally.  

� As of 12/1/16, threshold will be $134,004
� Amount for HCE’s is “total annual 

compensation,” which includes 
commissions, non-discretionary bonuses 
and other nondiscretionary compensation 



How to get ready

� Re-examine employee classifications – a good time to 
review duties and salary tests

� Educate employees about how change may impact them.
� Educate managers and employees about keeping track of 

time, particularly those who have not had to track their 
time before.

� Analyze efficiencies of employee work. Employees who 
may have taken work home or worked longer hours 
previously because they were exempt, may now have to 
change some of their work habits in order to be able to 
perform their work within a 40 hour time frame, or in order 
to avoid excessive overtime. Managers should work with 
employees to find efficiencies in their work habits, or to 
adjust assignments or expectations, to manage overtime 
effectively.

� Employers may want to reconsider staffing levels and 
staffing schedules, depending upon the impact of the 
reclassification of their employees.
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GETTING INVOLVED –
MAKING A DIFFERENCE
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Federal Public Policy

A-Team/
Member 
Advocacy

State 
Public Policy

Regulatory /
Judicial  Affairs

How We Shape The HR 
Public Policy Debate
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SHRM’S ROLE IN ADVOCACY

SHRM is an active and vocal advocate for the HR agenda, influencing 
HR policy decisions at the federal, state and local levels.

Protect the 
HR 

Profession 

Advance 
the HR 

Profession
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You can be engaged and 
make a difference in:
• 60 seconds
• 2 minutes
• 1 hour
• 3 days

SHARE YOUR VIEWPOINT
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Tips for Engagement

• Get started.  Start small, explore both SHRM and local resources and build 
on past accomplishments.

• Develop strong relationships.  
In the SHRM community - network with chapter leaders, legislative directors 
and state council members. 
In Vermont – think about the legislators and policy makers you already 
know, and determine who you would like to know better!

• Find and maintain your voice.  What makes you unique?  What position is 
important for you to take on an issue as an HR professional?

• Get buy in.  Make sure that your advocacy efforts are understood, and that 
the rest of your team is on board with the position you are taking.
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Become an HR Advocate:

• Receive key legislative and regulatory updates and calls to action 
from SHRM

• Stay up to speed on all the potential issues that could impact the 
workplace

• Have access to all SHRM’s tools to quickly and easily contact your 
national lawmakers on issues of interest to you, your company 
and your state

Join SHRM’s Advocacy Team (A-Team)
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§ Immediately take action on alerts
§ Easily connect to your Members of Congress
§ Sign up for the Advocacy Team “A-Team”
§ Quickly submit feedback online
§ Plan Days Inside the Beltway and Days Inside 

the District events
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CONNECT WITH CONGRESS

Ask your Member of Congress to Support Efforts to Push Back New FLSA 
Overtime Rule!

To help make sure the HR voice is heard, urge your members of Congress to 
support any efforts to push back the new FLSA overtime regulations, including 
cosponsoring S. 2707 and H.R. 4773, the Protecting Workplace Advancement 
and Opportunity Act.

Specifically, this reasonable legislation would:
• require the DOL to perform an economic analysis of how changes to overtime 

regulations will impact nonprofits, small businesses, and employers in other industry 
sectors before issuing a new rule.

• prohibit automatic increases in any new rule.
• ensure that any proposed changes to the duties test receive proper scrutiny through 

the formal notice and comment process.
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SHRM MAKES IT EASY…
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Dear Ms. Field:

Thank you for contacting me about the recently finalized Department of Labor (DOL) overtime rules. I appreciate hearing from you on this important 
matter.
On May 18, 2016, DOL finalized an update to the federal overtime provisions contained in the Fair Labor Standards Act (FLSA). Current regulations 
provide a number of exemptions within the overtime pay for certain positions, called the "white collar" exemption, which was last updated in 2004. The 
updated protections follow a Presidential Memorandum, signed by President Obama in 2014, directing the DOL to update the regulations defining 
which white collar workers are protected by the FLSA's minimum wage and overtime standards. The finalized rule will raise the salary threshold 
required for exemption from $455 a week or $23,660 a year, to $913 a week or $47,476 a year.

Given the broad impact of this ruling, it was important for the DOL to hear from stakeholders with diverse perspectives, and it conducted significant 
outreach to representatives from across the spectrum, including employees, employers, small businesses, higher education institutions, human 
resource associations, business associations, non-profit organizations, employee advocates, unions, and state and local governments. At the 
conclusion of this public outreach, the DOL opened a sixty-day comment period, which closed on September 4, 2015 – standard practice for these 
rulings. On May 17, 2106, Representative Peter Welch and I sent a letter to DOL Secretary Tom Perez and Office of Management and Budget (OMB) 
Director Shaun Donovan asking them to take into consideration ways in which institutions of high education would accommodate these increased 
costs. I also wrote to Secretary Perez asking him to enumerate the ways in which DOL considered and accounted for concerns shared by small 
businesses and nonprofits. I have heard from a number of Vermonters, both in support of and opposition to these changes. While I understand that 
consideration of the potential increased costs for financially-strained businesses and institutions must be taken into account, I also believe it is time to 
update and strengthen our country's overtime protections, as long as it is done in a responsible manner.

Recognizing the impact on employers and employees alike, I will continue to follow this issue. For more information, DOL has scheduled a series 
of webinars to help explain the impact of this ruling on businesses and constituents alike. If you have any questions about the impact on you or your 
family, you may also contact the Vermont Department of Labor's Wage and Hour Program. Thank you again for contacting me, and please keep in 
touch.

Sincerely,

PATRICK LEAHY
United States Senator

YOUR MESSAGE IS IMPORTANT
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SHRM ADVOCACY TEAM 
RESOURCES

On a daily basis, SHRM’s members comply with federal, state and local
workplace laws and administer benefits and programs to their employees
that reflect creative, progressive and dynamic workplaces. SHRM consistently
communicates with its membership, and provides:

Access to HR constituents who live and work in every congressional
district and state.

Research and information, which deliver timely insights on emerging
workplace public policy issues, as well as labor market and economic data
and trends.

Expertise on effective and flexible workplaces through When Work Works,
a collaborative nationwide initiative by the Families and Work Institute and
SHRM that brings research on workplace effectiveness and flexibility into
community and business practice.
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SHRM TOOL KIT CONTENTS

• The Importance of Advocacy
• Building a Relationship with Your Legislator

-Do’s and Dont’s Meeting Tips
-Attending Events

• Getting to Know Congressional Staff
• Media

-Writing a Letter to the Editor
-Sample Advocacy Letters

• Expanding Your Network
-Coordinating with Your Team

• Congress 101
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2016 GUIDE TO PUBLIC POLICY ISSUES
• Background Investigations
• Compensation Equity
• Employment-Based Immigration
• Employment Verification
• Fair Labor Standards Act Overtime 

Regulations
• Federal Contractor Employment 

Practices

• Health Care Reform
• Labor-Management Relations
• Retirement Security and Employer-

Sponsored Benefits
• Sexual Orientation 

Nondiscrimination
• Skills Gap
• Workplace Flexibility

2016 SHRM GUIDE TO PUBLIC 
POLICY ISSUES
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VT EMPLOYMENT LAW & LEGISLATIVE 
AFFAIRS CONFERENCE

Capitol Plaza, Montpelier
Thursday, October 6, 2016

9 am to 1:30 pm

§ “Hot Topics” - Recap of the legislative session, 2017 sneak peek
§ SHRM Governmental Affairs Update – Meredith Nethercutt
§ Legislative Panel Discussion
§ “Putting Your Best Foot Forward” – How to engage as an advocate
§ Capitol Tour



Questions?
Kristina R. Brines, Esq., 

PHR, SHRM-CP
Paul Frank + Collins P.C.

One Church Street 
P.O. Box 1307

Burlington, VT 05402-1307

(802) 658-2311

kbrines@pfclaw.com

Heather Wright

WrightJones PLC

1233 Shelburne Rd., D-4
South Burlington VT 05403

(802) 497-3480

wright@wrightjoneslaw.com


